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 1.  TIME:  9:00   CASE#: MSC17-02571 
CASE NAME: ROEBBELEN VS. WEST CONTRA COSTA 
HEARING ON MOTION FOR DETERMINATION OF GOOD FAITH SETTLEMENT 
FILED BY THE SEVILLE GROUP 
* TENTATIVE RULING: * 
 

Cross-Defendant The Seville Group’s motion for a determination of good faith settlement 

is denied.  

Code of Civil Procedure section 877.6 allows a settling party to request a good faith 

settlement determination. In order for Seville to use this section, Seville and Interactive 

Resources must be joint tortfeasors or co-obligors on a contract.   

Section 877.6 applies in actions where “it is alleged that two or more parties are joint 

tortfeasors or co-obligors on a contract debt…” Section 877 explains that a good faith settlement 

determination applies in cases with “one or more of a number of tortfeasors claimed to be liable 

for the same tort, or to one or more other co-obligors mutually subject to contribution rights.” The 

requirement that there be joint tortfeasor or co-obligors makes sense because the bar to claims 

for indemnity or contribution applies to claims brought by joint tortfeasors or co-obligors. (Code 

of Civil Procedure §877.6(c).) 

In its opposition, Interactive explains that it and Seville are not co-obligors on the same 

contract and thus, Seville cannot use the good faith settlement process. In Tiffin Motorhomes, 

Inc. v. Superior Court (2011) 202 Cal.App.4th 24, the court held that the co-obligor language 

means that the good faith settlement “benefits apply to codefendants who are liable on the same 

contract.” (Id. at 29; see also Hartford Accident & Indemnity Co. v. Superior Court (1995) 37 

Cal.App.4th 1174, 1179 [“It is essential, however that the action involve two or more parties who 

are at least alleged to be joint tortfeasors or co-obligors and that some, but not all, of the parties 

have settled.”].) The District sued Seville and Interactive for breach of contract, declaratory relief 

and express indemnity. Although the cross-defendants were sued in the same causes of action, 

the claims against them were based on separate contracts. (Cross-Comp. ¶¶ 42-43, 47-48.) 

Thus, it cannot be said that Seville and Interactive are liable on the same contract.  

Seville appears to concede this point in reply and argues that Seville and Interactive are 

joint tortfeasors because the District sued them for negligence. Certainly, such a fact would 

distinguish this case from Tiffin Motorhomes, which recognized the analysis is different when 

there is a tort claim. (Tiffin Motorhomes, supra, 202 Cal.App.4th at 31-32.) The problem for 

Seville is that it was not sued for negligence.  

The only negligence claim in the District’s cross-complaint applies to Roebellen. (Cross-

Comp. ¶¶ 63-66.) Seville cannot show it is a joint tortfeasor with Interactive as there is no 

negligence claim against it. A fact that Seville noted in its moving papers when it explained that 
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it did not believe it would be liable for the cost of construction change orders. (Hegazi Decl. ¶ 

20.) 

The fact that the District did not sue Seville and Interactive for negligence is not 

dispositive here, but section 877.6 requires that there be a tort or co-obligor claim by some party 

to the case.  (Widson v. Int’l Harvester Co. (1984) 153 Cal.App.3d 45, 57 [“Thus, the language is 

not limited to a claim made by a plaintiff.  Rather, it implies a recognition of liability arising from 

one set of circumstances regardless of who makes the claim, whether it be the plaintiff directly, 

the defendant or third party by way of cross-complaint.”].)” 

Although this motion is being denied, the Court’s basis for denying the motion is that 

Seville and Interactive are not joint tortfeasors or co-obligors. Thus, in order for Interactive to 

seek indemnity or contribution from Seville it would have to be based on some theory other than 

the two cross-defendants being joint tortfeasors or co-obligors. The denial of this motion 

appears to offer Seville a protection similar to that given if this motion were granted.   

  

 2.  TIME:  9:00   CASE#: MSC17-02571 
CASE NAME: ROEBBELEN VS. WEST CONTRA COSTA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Parties to appear by telephone. 

  

 3.  TIME:  9:00   CASE#: MSC18-00394 
CASE NAME: DILLARD VS. FIDELITY NATIONAL 
HEARING ON MOTION FOR PRELIMINARY APPROVAL OF CLASS SETTLEMENT 
FILED BY SUSAN DILLARD, SAMANTHA MENCHACA 
* TENTATIVE RULING: * 
 

Plaintiffs Susan Dillard and Samantha Menchaca move for preliminary approval of their 
class action and PAGA settlement.  

A. Background and Settlement Terms 

The original complaint was filed February 21, 2018.  The operative complaint is the First 
Amended Complaint, filed January 16, 2019.  (Plaintiffs at one point filed a motion to leave to file 
a second amended complaint, but the motion was never heard and the pleading was not filed.) 
The First Amended Complaint alleges failure to pay required overtime, failure to maintain 
accurate records, failure to furnish proper wage statements, and derivative waiting time 
violations. 
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 The agreement provides three separate subclasses, a “Wage Statement Class,” an 
“Overtime” class, and a “Section 203 class” (which is a subset of the Overtime Class).  The first 
group has about 441 members, the second has about 408, and the third has about 268.  A 
gross settlement of $595,000, non-reversionary, will be paid to the Settlement Administrator.  
The employer’s share of payroll taxes (not income tax withholding) on the wage portions of the 
payments will be paid by Defendant, separate from the gross settlement amount.   

PAGA penalties would be $20,000, resulting in a payment to the LWDA of $15,000.  A 
class representative incentive payment would be made to each plaintiff in the amount of $5,000. 
Atticus Administration is the settlement administrator, and estimates costs at $12,500.  (No 
declaration from Atticus either attesting to that amount or agreeing to a cap is provided.)  
Litigation costs would not exceed $20,000.  Attorney fees would not exceed one-third of the 
fund, i.e., $198,333.33.  The notice to the class is provided, providing the opportunity to object 
or opt out of the settlement.  The class members will not be required to file a claim.  Various 
prescribed follow-up steps will be taken with respect to mail that is returned as undeliverable.  
Any unclaimed residue in the settlement fund would be forwarded to Legal Aid at Work.     

The moving papers do not indicate whether proper notices of the violations and of the 
settlement have been provided to the LWDA.   

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of 
further litigation, the risk of maintaining class action status through trial, the amount offered in 
settlement, the extent of discovery completed and the state of the proceedings, the experience 
and views of counsel, the presence of a governmental participant, and the reaction … to the 
proposed settlement.”   

Because this matter also proposes to settle PAGA claims, the Court also must consider 
the criteria that apply under that statute. The Legislature’s express command that PAGA 
settlements be approved by the court necessarily implies that there is some substantive 
dimension to the review.  (Labor Code § 2699(l).)  The Court’s review, however, is somewhat 
hampered by the lack of guidance in the statute or case law concerning the basis upon which a 
settlement may be approved.  The Court has found no binding authority, but one federal District 
Court has addressed the issue.  In O’Connor v. Uber Techs, Inc. (N.D. Cal. 2016) 201 
F.Supp.3d 1110, 1133, the court denied approval of class action settlements that included 
PAGA claims in part because the plaintiffs’ claims added up to as much as $1 billion in PAGA 
penalties but parties settled those claims for $1 million, or 0.1% of their alleged maximum value.  
As the court stated, “where plaintiffs bring a PAGA representative claim, they take on a special 
responsibility to their fellow aggrieved workers who are effectively bound by any judgment. 
[citation omitted]  Such a plaintiff also owes responsibility to the public at large; they act, as the 
statute’s name suggests, as a private attorney general, and 75% of the penalties go to the 
LWDA ‘for enforcement of labor laws . . . and for education of employers and employees about 
their rights and responsibilities under this code.’”  (Id., at 1134.)  In that case, the LWDA itself 
filed a brief stating that “[i]t is thus important that when a PAGA claim is settled, the relief 
provided for under the PAGA be genuine and meaningful, consistent with the underlying 
purpose of the statute to benefit the pubic and, in the context of a class action, the court 
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evaluate whether the settlement meets the standards of being ‘fundamentally fair, reasonable, 
and adequate’ with reference to the public policies underlying the PAGA.”  (Id., at 1133.)  The 
Uber Techs court noted that “a court may reduce the penalty when ‘to do otherwise would result 
in an award that is unjust, arbitrary and oppressive, or confiscatory.’” (Id., at 1134, citing Labor 
Code § 2699(e)(2).)  Nonetheless, the court noted that the plaintiff had provided no “coherent 
analysis” to justify the “relatively meager value” assigned to the PAGA claim.  

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 48, 63.) 

C. Attorney Fees 

Plaintiffs seek 33% of the total settlement amount as fees, relying on the “common fund” 

theory.  Even a proper common fund-based fee award, however, should be reviewed through a 

lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal. 5th 480, 503, the 

Supreme Court endorsed the use of a lodestar cross-check as a way to determine whether the 

percentage allocated is reasonable.  It stated:  “If the multiplier calculated by means of a 

lodestar cross-check is extraordinarily high or low, the trial court should consider whether the 

percentage used should be adjusted so as to bring the imputed multiplier within a justifiable 

range, but the court is not necessarily required to make such an adjustment.”  (Id., at 505.)  

Following typical practice, however, the fee award will not be considered at this time, but only as 

part of final approval.   

D. Discussion 

Counsel states that the estimated maximum potential recovery on the class action claims 

was $1,995,614.78.  The recovery in the settlement is therefore about 30% of the maximum 

recovery. Much of the potential liability (for wage statement violations and waiting time 

violations) does not involve actual underpayment of wages, and instead consists of civil 

penalties, which could be deeply discounted for a variety of reasons.  This is particularly so for 

the derivative “waiting time” violations.  As to the overtime claims, apparently the issue is the 

extent to which certain bonuses paid to employees were required to be used in determining the 

“regular rate of pay” from which overtime wage rates were to be calculated, or were 

“discretionary” and therefore not to be included.  (See FLSA Manual, Par. 49.1.2.4.) 

Unfortunately, plaintiffs have provided no substantive discussion of nature of the bonuses in 

question.  Thus, on this record it is difficult for the Court to determine the adequacy of the relief.   
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Because the proposed settlement provides for the possibility of a cy pres payment to 
Legal Aid at Work, plaintiff must comply with Code of Civil Procedure section 382.4.  Counsel 
must “notify the court if the attorney has a connection to or a relationship with a nonparty 
recipient of the distribution that could reasonably create the appearance of impropriety as 
between the selection of the recipient of the money or thing of value and the interests of the 
class.”   Counsel states that “”neither the Parties nor counsel have interests or involvement in 
the governance of LAAW.”  (Emma Dec., Par. 19.)  This vague statement appears to fall 
somewhat short of complying with the requirement.  (In addition, at the time of final approval, 
assuming that the cy pres payment remains part of the settlement, Plaintiff’s counsel must 
comply with Code of Civil Procedure section 384(b).  This requires that the court order a date by 
which the parties will report to the court on the amount actually paid to the class members, and 
that the judgment be amended to pay the unpaid residue, plus interest to that recipient.) 

Litigation costs, settlement administration costs, and the representative incentive 
payments will be reviewed in conjunction with the motion for final approval. 

E. Conclusion 

Hearing required.  The record needs to be supplemented on three issues: (1) discussion 

of the issues concerning the overtime claim in such manner as to give the Court a better 

understanding of the actual nature of the dispute; (2) a more definitive statement that neither 

counsel nor the parties have any relationship with LAAW that that “could reasonably create the 

appearance of impropriety,” e.g., counsel (or spouses) receive no funds from LAAW or have any 

other economic relationship with LAAW; and (3) proof that required notices were given to the 

LWDA. 

 Assuming the Court’s concerns are satisfied and preliminary approval is granted, 

counsel is to prepare an order reflecting the tentative ruling and the other findings in the 

previously submitted proposed order and to obtain a hearing date for the motion for final 

approval from the clerk.  Other dates in the scheduled notice process should track as 

appropriate to the hearing date.  The ultimate judgment must provide for amendment in 

compliance with Civil Code section 382.4. In addition, because Ms. Dillard is not releasing 

certain pending individual claims, the parties should advise the Court as to how her matter will 

proceed. 

 

  

4.  TIME:  9:00   CASE#: MSC18-00415 
CASE NAME: HOLMAN VS AMERICAN SUGAR REFIN 
HEARING ON MOTION TO/FOR FINAL APPROVAL OF CLASS ACTION SETTLEMENT 
FILED BY JOHN HOLMAN 
* TENTATIVE RULING: * 
 

A. Background 

Plaintiffs seek preliminary approval of a class-action and PAGA settlement resolving two 

related matters (Brown and Holman), in each of which it is alleged that defendant American 
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Sugar Refining, Inc., violated various wage and hour law requirements.  Specifically, plaintiffs 

allege that wage statements did not accurately identify the proper rate of pay when double 

overtime wages were paid. 

The gross settlement amount is $240,000. 

The settlement was negotiated with the assistance of an experienced mediator. 

Notice of the PAGA claims was provided to the Labor & Workforce Development 

Agency.  The settlement motion was provided to the LWDA on September 12, 2019.  The 

LWDA has not responded.  

Plaintiff estimates that there are 90 members of the class.  Class members will not be 

required to file a claim. 

The agreement contains a release, which essentially releases all claims that were or 

could have been brought in the Brown and Holman cases.  (Settlement, Par. 18.)  The Court 

notes that with respect to PAGA claims, this plaintiff had the legal capacity to bring only those 

claims that had been alleged in the PAGA Notice. 

Attorney fees would be one-third of the gross recovery, i.e., $80,000, with counsel’s 

costs of no more than $12,500.  Settlement administrative costs would be no greater than 

$10,000. 

$10,000 would be allocated as a PAGA penalty.   

Class representative Raymond Brown would receive a $10,000 representative payment. 

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of 
further litigation, the risk of meaning class action status through trial, the amount offered in 
settlement, the extent of discovery completed and the state of the proceedings, the experience 
and views of counsel, the presence of a governmental participant, and the reaction … to the 
proposed settlement.”   

Because this matter also proposes to settle PAGA claims, the Court also must consider 
the criteria that apply under that statute. The Legislature’s express command that PAGA 
settlements be approved by the court necessarily implies that there is some substantive 
dimension to the review.  (Labor Code § 2699(l).)  The Court’s review, however, is somewhat 
hampered by the lack of guidance in the statute or case law concerning the basis upon which a 
settlement may be approved.  The Court has found no binding authority, but one federal District 
Court has addressed the issue.  In O’Connor v. Uber Techs, Inc. (N.D. Cal. 2016) 201 
F.Supp.3d 1110, 1133, the court denied approval of class action settlements that included 
PAGA claims in part because the plaintiffs’ claims added up to as much as $1 billion in PAGA 
penalties but parties settled those claims for $1 million, or 0.1% of their alleged maximum value.  
As the court stated, “where plaintiffs bring a PAGA representative claim, they take on a special 
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responsibility to their fellow aggrieved workers who are effectively bound by any judgment. 
[citation omitted]  Such a plaintiff also owes responsibility to the public at large; they act, as the 
statute’s name suggests, as a private attorney general, and 75% of the penalties go to the 
LWDA ‘for enforcement of labor laws . . . and for education of employers and employees about 
their rights and responsibilities under this code.’”  (Id., at 1134.)  In that case, the LWDA itself 
filed a brief stating that “[i]t is thus important that when a PAGA claim is settled, the relief 
provided for under the PAGA be genuine and meaningful, consistent with the underlying 
purpose of the statute to benefit the pubic and, in the context of a class action, the court 
evaluate whether the settlement meets the standards of being ‘fundamentally fair, reasonable, 
and adequate’ with reference to the public policies underlying the PAGA.”  (Id., at 1133.)    The 
Uber Techs court noted that “a court may reduce the penalty when ‘to do otherwise would result 
in an award that is unjust, arbitrary and oppressive, or confiscatory.’” (Id., at 1134, citing Labor 
Code § 2699(e)(2).)  Nonetheless, the court noted that the plaintiff had provided no “coherent 
analysis” to justify the “relatively meager value” assigned to the PAGA claim.  

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 48, 63.) 

C. Attorney Fees and Incentive Payment 

Plaintiffs seek one-third of the total settlement amount as fees, relying on the “common 

fund” theory.  Even a proper common fund-based fee award, however, should be reviewed 

through a lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal. 5th 480, 

503, the Supreme Court endorsed the use of a lodestar cross-check as a way to determine 

whether the percentage allocated is reasonable.  It stated:  “If the multiplier calculated by means 

of a lodestar cross-check is extraordinarily high or low, the trial court should consider whether 

the percentage used should be adjusted so as to bring the imputed multiplier within a justifiable 

range, but the court is not necessarily required to make such an adjustment.”  (Id., at 505.)  

Counsel in this case has not provided the information necessary to make such analysis.  

Following typical practice, however, the fee award will not be considered at this time, but only as 

part of final approval.  For that motion, however, sufficient information to conduct the lodestar 

cross-check shall be provided. 

D. History 

Initially, on October 24, 2019, the Court had questions concerning certain aspects of the 
settlement, and continued the matter to allow Counsel to provide supplemental information 
concerning the strength of the case and the amount of PAGA penalties.  Counsel did so, and at 
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a subsequent hearing, on November 21, 2019, the Court found that the settlement met 
applicable legal standards.  

E. Implementation 

Notice was sent on December 26, 2019, consisting of 90 total packets.  One was 

returned as undeliverable.  Follow-up by Phoenix Settlement Administrators resulted in two 

notices being remailed.  No requests for exclusion or objections were received. 

Phoenix requests $7,250 in fees. 

 The notice also advised class members that the final hearing was scheduled for March 

26, 2020.  Due to the court closure associated with the COVID-19 pandemic, the matter was 

continued to this date.  The notice to the class specifically provided that the hearing could be 

continued “without further notice to the Class.”  The Court did not receive any objections or 

filings by the initial deadline of February 10, 2020, or for the initial hearing date or for the 

continued date.   

F. Attorney Fees and Costs 

Pursuant to the Court’s direction, counsel has submitted a breakdown of the lodestar 

fees for the case, which totals $150,725, resulting in a negative multiplier.  The Court finds that 

there is no need to make any adjustment to the proposed fee. 

Counsel’s costs are documented to be $11,429.72.  The costs are reasonable. 

G. Representative Incentive Payment 

Mr. Holman does not seek an incentive payment.  Mr. Brown seeks a representative 

incentive payment of $10,000.  He submits a declaration in which he says he has spent time 

working on the case, but does not estimate the number of hours. He also notes that he has 

provided a general release broader than the claims released by the class, but he does not 

indicate whether he had any other claims that would give actual value to the release.  Criteria for 

evaluation of such requests are discussed in Clark v. American Residential Services LLC (2009) 

175 Cal.App.4th 785, 804-807. Given the Clark standards, the limited facts submitted by 

plaintiff, and the size of the settlement, the Court finds that $10,000 is not reasonable, and 

reduces the award to $5,000.  (The difference shall be reallocated to the funds paid to the 

class.) 

H. Conclusion. 

The factors that influenced the Court to grant preliminary approval, i.e., whether the 
settlement is “fair, reasonable, and adequate,” have not changed since preliminary approval.  
The lack of objections or requests for exclusion lend further support to the Court’s preliminary 
analysis.  For the reasons described above, the attorney’s fees, costs, and representative 
incentive payment are reasonable and also are approved.  The motion is granted. 
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Counsel is directed to prepare an order granting final approval, which shall incorporate 
this ruling, as well as the prior ruling on the motion for preliminary approval.  The judgment shall 
be separate.  

 
 

 

5.  TIME:  9:00   CASE#: MSC18-00475 
CASE NAME: SERUGE VS. ALLIEDBARTON SECURIT 
HEARING ON MOTION TO/FOR COMPEL ARBITRATION AND STAY ACTION 
FILED BY ALLIEDBARTON SECURITY SERVICES, LP, UNIVERSAL PROTECTION 
SERVICE, LP 
* TENTATIVE RULING: * 
 
Hearing dropped at the request of the moving party on June 8, 2020. 
 
 

 

 6.  TIME:  9:00   CASE#: MSC18-00475 
CASE NAME: SERUGE VS. ALLIEDBARTON SECURIT 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Parties to appear by telephone. 

  

 7.  TIME:  9:00   CASE#: MSC18-01316 
CASE NAME: HUERTA  VS.  WALNUT CREEK AUTO SALES 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY WALNUT CREEK AUTO SALES, INC., et al. 
* TENTATIVE RULING: * 
 
Granted.  The moving papers state sufficient grounds and there is no opposition.  Counsel is 
directed to serve the order granting the motion on the party and file proof of service with the 
court.  Pursuant to CRC 3.1362(e), counsel is not relieved until the proof of service is filed. 
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 8.  TIME:  9:00   CASE#: MSC18-02404 
CASE NAME: VAESAU VS. PRECISION CABINETS 
HEARING ON MOTION FOR FINAL APPROVAL OF CLASS ACTION SETTLEMENT 
FILED BY NANCY FILIGA VAESAU 
* TENTATIVE RULING: * 
 

Plaintiff Nancy Vaesau seeks final approval of a class-action settlement of this matter 

alleging that defendant PCT Enterprises, Inc. dba Precision Cabinets violated various wage and 

hour laws, particularly meal and rest break policies and rounding policies. Preliminary approval 

was granted on January 23, 2020. 

A. Background/Terms of the Settlement 

The gross settlement amount is $750,000, non-reversionary.  Class counsel requests a 

fee of one-third of that amount.  Costs of $15,000, a plaintiff’s enhancement fee of $7,500, and 

settlement administration costs of approximately $10,000, would be deducted from that amount, 

leaving a payment to the class of $467,500. 

The settlement was negotiated with the assistance of an experienced mediator. 

The Complaint does not allege, and the settlement does not cover, any PAGA claims. 

 There are two sub-classes, the Rounding Class (46.67% of the settlement fund) and the 

Premium Wages Class (53.33% of the settlement fund).  The parties estimate that there are 

approximately 700 class members, resulting in a gross recovery of about $1,071 per class 

member and a net recovery of about $668 per member.  Claim forms are not required, and the 

amount of funds allocated to each individual will be based on the number of weeks worked 

during the class period. 

The agreement contains provisions for a release of claims, as well as provisions for 

notice to the class.  The Court notes that Paragraph E.3. of the agreement provides that the 

class representative releases PAGA claims.  Paragraph E.1., which concerns the release by the 

class, does not mention PAGA.  While the individual class representative may agree not to 

pursue a PAGA claim in the future, the Court is of the view that, in the absence of PAGA notice 

to the LWDA, PAGA claims cannot be raised, resolved, or released in this case.  At the 

preliminary approval stage, the Court requested that if the parties view the matter differently, 

they should so advise the Court.  No one did so.  Accordingly, the final judgment should clearly 

state that PAGA claims are not covered by the judgment. 

B. Standard of Review 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of 
further litigation, the risk of maintaining class action status through trial, the amount offered in 
settlement, the extent of discovery completed and the state of the proceedings, the experience 
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and views of counsel, the presence of a governmental participant, and the reaction … to the 
proposed settlement.”   

California law also provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121,1127.)  Moreover, “[t]he court cannot surrender 
its duty to see that the judgment to be entered is a just one, nor is the court to act as a mere 
puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court (1990) 
50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not always 
apply, because “[w]here the rights of the public are implicated, the additional safeguard of 
judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 48, 63.) 

C. Analysis of the Agreement 

Counsel’s declaration contains an analysis of each claim and its estimated potential 

value.  Apparently, defendant had, during the bulk of the relevant time period, meal and rest 

break policies that facially complied with the law.  The rounding policies were facially neutral.  

Penalties under Labor Code section 203 are subject to a “good faith” defense. Derivative 

penalties (e.g., waiting time), may have little value absent a showing of a “willful” violation.  

Considering the settlement under the applicable standards for class action settlements, the 

proposed settlement is approvable. 

D. Implementation 

            The settlement administrator, Atticus Administration, mailed notice to 638 class 

members on March 9, 2020.  40 were returned.  Follow-up and remailing resulted and it appears 

that 627 of the notices were successfully mailed.  One request for exclusion was received.   

E. Attorney’s Fees 

Plaintiff seeks one-third of the total settlement amount as fees, relying on the “common 

fund” theory.  Even a proper common fund-based fee award, however, should be reviewed 

through a lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal. 5th 480, 

503, the Supreme Court endorsed the use of a lodestar cross-check as a way to determine 

whether the percentage allocated is reasonable.  It stated:  “If the multiplier calculated by means 

of a lodestar cross-check is extraordinarily high or low, the trial court should consider whether 

the percentage used should be adjusted so as to bring the imputed multiplier within a justifiable 

range, but the court is not necessarily required to make such an adjustment.”  (Id., at 505.) 

Declaration of Gregory Karasik sets forth total lodestar of $123,075.  He uses $750 per 

hour for his time.  He spent 81.6 hours on the matter.  His co-counsel, Mr. Davytyan spent 115 

hours on the case, and uses $495 per hour for his time, as a 2014 law school graduate.  The 

calculation did not include any paralegal or clerical time.  Since paralegal time presumably 
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existed, and could have been used in the calculation, the lodestar probably could have been 

higher. 

Accordingly, the use of the one-third fee results in an imputed multiplier of about 2.0. 

Plaintiff’s counsel argues that a fee of one-third of the settlement fund is appropriate 

under the circumstances of this case, regardless of whether it results in a substantial multiplier 

to the lodestar fee.  He further argued, at the preliminary approval stage, that application of the 

lodestar cross-check would penalize him for efficiently negotiating a good settlement.  Counsel 

is correct that a one-third fee is common, but while Lafitte recognized the considerations that 

support a percentage-of-the-recovery fee, it nonetheless endorsed use of the lodestar cross-

check.  While this Court has substantial discretion in the matter, it is appropriate to review the 

implied multiplier to determine whether an adjustment is necessary “so as to bring the imputed 

multiplier within a justifiable range[.]”  (Lafitte, supra, 1 Cal.5th at 505.)  Thus, the Court must 

consider how the factors supporting a multiplier apply in this case. 

 The case was investigated and filed, further information was exchanged, and it was 

settled at mediation, based on a “mediator’s proposal.”  Certainly, the Court is not criticizing 

counsel for efficiently reaching an acceptable result for the class.  But the fees in question come 

from funds otherwise awarded to the class, and the Court has a fiduciary obligation toward the 

class. 

Nothing in this case indicates that it was particularly risky in the sense of involving a 

high-up front investment, a long time for payment, or a high risk of losing the whole case.  The 

total number of hours spent in the case is about 200.  Thus, it did not involve turning away 

substantial amounts of other work or effectively risking the firm’s future on the result in the case.  

It was taken on a contingent fee basis, however. 

The implied multiplier of 2.0, however, is not particularly high, thus it is not necessary to 

show extraordinary risk, an extraordinary result, or a combination of the two. No adjustment is 

necessary, and the one-third fee of $250,000 is approved. 

F. Attorney Litigation Costs  

Litigation costs were capped at $15,000.  Counsel’s requests for actual costs of 

$11,628.03 is approved.  

G. Settlement Administration Costs 

Claims administration costs claimed by Atticus Administration are $10,000, which is 

slightly below actual costs.  They are approved. 

H. Plaintiff Representative Payment 

Plaintiff Nancy Vaesau requests $7,500. Criteria for evaluation of such requests are 

discussed in Clark v. American Residential Services LLC (2009) 175 Cal.App.4th 785, 804-807.  

She estimates that she spent about 40-45 hours on the case.  She states that she risked liability 

for costs and retaliation by employers.  These considerations are not extraordinary, and the 
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Court finds that $5,000 is appropriate and that amount is approved.  The difference is to be 

added to the funds paid to the class. 

I. Conclusion 

The motion is granted.  Counsel is to prepare an order granting the motion, which shall 

reflect the terms of the tentative ruling.  A separate judgment shall be prepared, which shall 

exclude the class member who requested exclusion and shall clearly indicate that PAGA claims 

are not covered. 

 

 

ADD ON 

 

9.  TIME:  9:05   CASE#: MSC17-02571 
CASE NAME: ROEBBELEN VS. WEST CONTRA COSTA 
HEARING ON MOTION TO/FOR STRIKE INTERACTIVE RESOURCES OPPO TO GFS 
FILED BY THE SEVILLE GROUP 
* TENTATIVE RULING: * 
 
The matter originally was set to be heard in late March, but the Court continued the matter due 
to the pandemic.  The opposition, however, already was a day late when the Court temporarily 
closed.  Thus, the moving party seeks to strike the opposition on the ground that it was already 
late and therefore was not “revived” by the closure and subsequent continuance.  The Court 
also notes that the opposition was not quite timely even for the current date.  The Court has 
discretion to strike late-filed papers, or to continue a hearing based on late-filed papers.  In this 
instance, however, the moving party has filed a substantive reply to the opposition, and has 
requested additional time to respond more thoroughly.  Accordingly, the Court exercises its 
discretion to deny the motion to strike. 
 

 


